The Story behind high Advocates’ Fee

— By Nirmalkumar Mohandoss, Advocate
nirmalkumar.m.law @gmail.com

Much has been mooted in the society about the high fee charged by the
Advocates towards their professional services. Though the issue is not
directly related, it has come up for discussion with termination of Advocate
Gandhi das of Puducherry from the rolls of Bar Council of Tamil Nadu and
Puducherry following a direction from the Madras High Court over his
‘professional misconduct’ having nexus with the manner in which he sought
to collect fee from his client. This is also paralleled by the increasing number
Suits filed by the Advocates to recover their pending dues from the clients.

Recently, the Supreme Court also took the legal fraternity by storm by
observing that ‘the Government ... take cognizance of the issue of
introducing  requisite legislative changes for an effective regulatory
mechanism to check violation of professional ethics and also to ensure
access to legal services which is major component of access 1o justice
mandated under Article 39-A of the Constitution.” B. Sunitha v. State of
Telengana & anr., Crl.A. No.2067 of 2017. The mooting point was not
whether there should, in fact, be a mechanism to check violation of
Professional ethics or if access to justice is not an integral Constitutional

right. It was only with respect to the factual background in which the
observation was made by the Court.

The Court made these observations in an Appeal preferred by a ‘chent
against the Order of Hyderabad High Court which had dismissed her Petition
to quash a Complaint filed against her by her ‘Advocate’ under Section l\
of the Negotiable Instruments Act. The principal issue was whether l_h‘t_
Advocate was right in quoting a fee to the tune of 16% of the monetary relie!
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(as a M:ddral_s High (;‘ourt Judge), in which her ladyship had stated that *Legal
profession is essentially service oriental. Ancest

or of today’s lawyers was no
more than a spokesperson, who rendered his services to the needy members

of t/?e society, by putting forth their case before the authorities. Their
services were rendered without regard to remuneration received or to be

received: With the growth of litigation, legal profession became a full time
occupation. The trend of the legal profession has changed ... profession has
almost became a trade. There is no more service orientation.’

However, it is to be seen that the nature of work of yesteryear's
‘spokesperson’ and today’s Advocate are totally different and beyond any
comparison. The Spokespersons were skilled speakers who spoke on logic
and morals in putting forth cases before the authorities. Today’s advocates
need to be acquainted with thousands of statutes, understgmdmg of several
principles of Constitution, Jurisprudence anq International laws. The
advocates should also acquire knowledge on society, economics and history
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¢t, an advocate requires ‘Prof'c'ssi(,na]
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continuity of Court practice, ctc., to be legally qu““f‘“’d to r‘“p,r(‘;-“c?“c'llcﬂts
in a Court of law. In any case, the Government does not p'rng fc ‘rcc cgal
Education and also monetary assist Advocates {0 conduct cases free of cost,
In fact, National Law Schools run by the Governments arc Some of the most
expensive Law Schools. The Court fe and the tedious Court progcdurcs are
only becoming more and more hostile for a Court practice, which in any case
the Advocates cannot subject themselves to free of cost. A fresh law
graduate has to work in these circumstances with a very meager pay hc’:/she
receives from Counsel on record with a hope that he/fshe can ‘earn’ for
survival in the near future, Governments have also done little to enhance the
standard of living of young Advocates at this context.

Even as the Court is very much concerned about ‘professmn" bccorr}mg
‘trade’ the difficulty in distinguishing between advocacy as a profession’
and ‘trade’ also arises out of certain set up the judiciary and statutes have
framed over the years.

For instance, until recently the Madras High Court had stipulated that for
designation of an Advocate as a Senior Advocate, the Advocate concerned
should have been earning not less than ¥7,00,000 per annum in three years
preceding such designation. Section 16 of the Advocates Act, 1961 provides
for designation of an Advocate as Senior Advocate ‘if the Supreme Court or
a High Court is of opinion that by virtue of his ability, standing at the Bar or
special knowledge or experience in law he is deserving of such distinction.’
But what has his earning (of not less than €7,00,000) to do with the *special
knowledge’, ‘experience at law’, ‘ability’ or ‘standing at the bar’ ? It is still
not clear if the Supreme Court’s recent Guidelines will be taken as the rule
book by all the High Courts. Therefore such drive to ‘earning’ also begins
with the necessity even judiciary has created. Moreover, a Senior Advocate
is not entitled to represent a party to the proceeding directly, He can only be
engaged by the party’s Counsel when there is a necessity to ‘explain to the
Court certain substantial questions of law’. But are Senior Advocates
engaged by Advocates on record only to explain such substantial questions ?
Sadly, the answer is in the negative, This makes the service of a Senior
Advocate expensive — and designation as Senior Advocate requires
‘earnings’. This also forms a vicious circle,
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There are also instances where several persons have requested me to
initiate Legal proceedings requiring monetary Compensation, on the
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money’ with ‘expertise in law’. I don’t think an Advocate can spend on

mfra.structurc without necessarily charging enough for the service he/she is
required to render.

SIm”arl}’a‘ it is practically difficult for Advocates to rent house/office
agcommodatlon because they go by ‘rule books’ and not let the Landlords
dgctate terms unlawfully. Hence, they end up shelling out disproportionately
higher rents even to have a *home’. Where do they get the money from ?

Barring a few successful and ‘expensive’ advocates, most other
.‘Advocates lead a struggling life for survival. Social aspects like ‘marriage’,
peer pre§sure’ and inequitable distribution of societal resources have only
been forcing several competent Advocates to quit Court practice and take up
h!gh paid desk jobs. Death or grievous injuries, bodily or mental
disablements of Advocates can also sometime push their families to a state
of poverty and despair, Neither the Governments nor the Judiciary have done

enough to protect Advocates from such disastrous contingency. Though the
State Bar Councils extend certain Insurance Policies for Advocates, status of
such policies are not followed up due to various factors.

In these trying circumstances, it is rather harsh to expect an Advocate to
render his/her service gratuitously or for a nominal sum of money with
which he/she cannot sustain Court practice. On the other hand, it is also
pertinent to note that several lawyers are already engaged in ‘pro-bono’
qctivities with the ‘money’ they earn from their Court practice. In several
cases, several social and political activists happen to be Advocates, who can
afford such activistic approach only with their earnings. Therefore, blaming
Advocates (barring the ones who indulge in extra-legal methods in their
Court practice) for ‘charging fee’ or converting ‘profession into trade’ is of
little help unless conducive environment is provided for them to carry on

their profession.
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